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Thi s cause cane on for hearing pursuant to notice on
Decenber 11 and 12, 2003, in Deland, Florida, before P. M chael
Ruf f, dul y-desi gnated Adm nistrated Law Judge. The appearances
were as follows:
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For Respondent: Theodore R Doran, Esquire
M chael G Dyer, Esquire
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Post O fice Drawer 15110
Dayt ona Beach, Florida 32115

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern

whet her the Petitioner, D. J. Haycook Construction Conpany



(Haycook) was the | owest responsive bidder for an el enentary
school procurenment project known as El enentary School "X " |et
by the Vol usia County School Board and whether the Petitioner
shoul d have been awarded the contract.

PRELI M NARY STATEMENT

Thi s cause arose upon the issuance of "an advertisenent for
bi d* by the Volusia County School Board (Board) seeking seal ed
bids fromcontractors for the construction of a new el enentary
school for Volusia County, Elenentary School "X " The bids were
to be submtted on or before 2:00 p.m, August 6, 2003, at which
time all bids would be publicly opened and read al oud. The
advertisenment for bid was issued on July 16, 2003, and the Board
recei ved el even proposals in response to it. It opened and read
all bids for Elenentary School "X' on August 6, 2003, and
determ ned that Haycook was the | owest bidder. Haycook's base
bid was in the amount of $7,599,000.00. The firmof dancy and
Theys Construction Conpany, Inc. (O ancy and Theys) was the
third | owest bidder with a base bid of $7,840,000.00. The
second | owest bidder, Mark Construction Conpany, failed to
extend its bid bond after the bid opening and during the
pendency of this protest and therefore effectively withdrewits
bid and is no | onger in contention.

The sel ected bi dder woul d serve as a general contractor

responsi ble for the construction of the school with an



establ i shed project budget of $8,000,000.00. The bids were
opened and read on August 6, 2003, and after the bids were
opened the Board, through its project architect Philip Dai mwod,
of Dai mwod, Derryberry, Pavel chak Architects, P.A (architect
or Dai mwod), began an investigation of the |ow bidder, in
accordance with the Board's interpretation of the adverti senent
and solicitation specifications wherein the Board reserved the
right to use sufficient tine to investigate the bids and
qualifications of the bidders. |In this investigatory process
the Board, through its architect, solicited information fromthe
| ow bi dder, Haycook, in order to ascertain that Haycook had the
capability, based in part upon information fromits earlier jobs
or projects, to self-performwork in four areas: earthwork,
structural steel, masonry, and concrete. A nunber of letter
exchanges and at | east one neeting between representatives of
Haycook and the Board occurred in this regard.

Utimately the Board took the position that Haycook's bid
was not responsive because of failure to conply with al
requi renents of the solicitation adverti senent and addenda. The
Board thus awarded the contract to the third | owest bidder
Cl ancy and Theys, on Cctober 14, 2003. Haycook tinely protested
t he proposed award and the cause was forwarded to the Division
of Admi nistrative Hearings and ultinmately to the undersigned

adm nistrative |aw judge. Upon waiver of the relevant tine



period for setting of the hearing, the parties agreed to set the
heari ng on Decenber 11 and 12, 2003, and the hearing proceeded
as schedul ed on those dates.

Inits formal witten protest Haycook questioned the school
Board's authority to verify Haycook's experience and capability
to, in effect, serve as its own subcontractor ("self-
performng") in the work areas of structural steel, concrete,
masonry, and earthwork. Haycook protested on grounds that the
school board failed to followits own rules and the bid
docunents in determ ning the | owest responsive bidder, and that
Section 120.57(3)(f), Florida Statutes, prohibits consideration
of subm ssions after the bid opening which amend or suppl enent a
bid or proposal. Haycook also maintains that the rejection of
its bid was grossly arbitrary and unfair by applying eval uation
criteria not set forth in the school board's rules or bid
docunents, and that the Board inproperly delved into Haycook's
means, nethods, and procedures of self-performng its work,

m sapplied the definition of "self-perforned,” and that the
Board's inability to verify to its satisfaction prior self-
performed work by Haycook on other past projects is not a | egal
criteria for rejection. Haycook maintains that the bid
docunents do not define "self-performance,” nor do they require
pre-qualified bidders to prove to the school board architect's

satisfaction that the bidder has self-perforned work on simlar



school projects in the past, by proving the use of only salaried
enpl oyees on Haycook's own payroll. Haycook takes issue with
the school board' s definition of "self-performance” and contends
that its neans, nethods, and procedures for self-performng the
work were not prohibited by the bid docunents or any rules or
regul ations of the Board that relate to bidding of school board
proj ects.

The school board maintains that it could not verify that
Haycook had "sel f - perforned" earthwork, structure steel,
concrete, and masonry on prior school projects and that, based
upon the Board's interpretation of self-performnce, that
Haycook's self-perfornmance on its earlier projects really
amounted to the use of "subcontractor" relationships and not
sel f-performance. Because it did not |ist subcontractors in
t hese four areas on the relevant bid docunent, and did not
establish to the Board's architect's satisfaction that it would
self-performthese areas of work with its own | abor,
supervi sion, and nmaterial resources, that Haycook had been non-
responsive as to these four areas of work on its bid.

Haycook called four witnesses to testify at the hearing:
Jack Dunl ap, Reed Hadl ey, Harol d Goodenote, and Denni s Haycook.
M. Goodenpte was presented as an expert witness. The parties
agreed that Petitioner's Exhibits 1 through 9 and the

Respondent's Exhibits 1 through 28, sone of which Haycook al so



used for its own exhibits, would be jointly offered and received
into evidence. The Board called wi tnesses Patricia Drago,
Philip Dai mwod, Carl GCerken, Scott Stegall, Allen Geen, Gry
Par ker, Steve Eckman, and Gary Ehrlich as its w tnesses.

Wt nesses Stegall, Parker, Eckman, G een, Dai mwod, and Cerken
were presented as expert w tnesses on behalf of the school

Boar d.

Prior to the hearing the parties filed a Joint Pre-Hearing
Stipulation setting forth contested and uncontested i ssues of
fact and law. The school board also filed a Menorandum of Law
prior to hearing. Upon conclusion of the hearing the parties
ordered a transcript thereof which was subnmtted along with the
parties' tinmely submtted Proposed Recommended Orders. The
Transcript, the Proposed Reconmended Orders, and the notes of
t he undersi gned have been carefully read and considered in the
rendi tion of this Recomrmended Order.

FI NDI NGS OF FACT

1. On June 13, 2003, the School Board of Vol usia County
aut hori zed the issuance of a request for proposal for the
construction of a new el enentary school known as El enentary
School "X." The proposed new school would be | ocated in O ange
Cty, Florida.

2. The school board issued an advertisenent for the

construction of Elenmentary School "X' and had it published. The



project architect for the Board prepared the solicitation
docunents constituting a "Phase Il specifications" manual and
t hree addenda.
3. The advertisenent stated that "the school board
expressly reserves the right to reject any and all bids and to
wai ve informalities therein, and to use sufficient tinme to
investigate the bids and the qualifications of the bidders."
4. Section 00430 of the solicitation required that al
bi dders list the nane of the subcontractor for each type of the
12 areas of construction work for Elenentary School "X' as
fol | ows:
'For each type of work' below, |ist the nane
of the subcontractor. List only one nane on
each line and only one subcontractor for
each type of work. Various 'type of work’
sub-contracts nay have nore than one
subcontractor (re: roofing; netal roofing
and nenbrane roofing), list each
subcontractor accordingly. Use additiona
sheets, if required.

Addi tionally, Section 00430 provided:
The term subcontractor as used herein shal
be defined in 2001, Florida Statute
713.01(27) - subcontractor neans a person
ot her than a material man or | aborer who
enters into a contract with a contractor for
t he performance of any part of such
contractor's contract.

The deadline for subm ssion of proposals in response to the

solicitation was August 6, 2003. On August 6, 2003, Haycook's

bi d proposal and that of the second and third | owest bidders



wer e opened and read by the nmenbers of the school board's staff.
Haycook |isted itself as performng or "self-performng” in
areas of earthwork, masonry, concrete, and structural steel on
the required list of subcontractors form pursuant to section
00430 of the solicitation.

5. Subsequently, the project architect began to
investigate the bids for the project. This was done through
correspondence and direct contact between Haycook, the project
architect, M. Dai mwod, and the school board staff. This
process began on August 8, 2003. As part of the evaluation
process the architect verbally requested docunentation from
Haycook to verify its past and present abilities to self-perform
in the four areas of earthwork, concrete, masonry, and
structural steel, as well as by letters dated August 12, August
15, and August 25, 2003. Haycook responded to these information
requests by letters of August 11, 13, and 28, 2003.

6. The bid docunents for the school project included the
bi ddi ng and contractual conditions, general conditions,
techni cal specifications, and the drawings |listed on pages 10D 1
to 10D-2. In order to have a responsive bid a bidder was
required to comply with the bid docunents when submtting its
bid. The relevant bid docunents at issue in this dispute are

Section 0020, "invitation to bid," Section 00100, "instruction



to bidders," Section 00300, "bid form" and Section 00430, "li st
of subcontractors.”

7. The bid docunents al so required each bidder to deliver
a bid bond in the amobunt of five percent of its bid to acconpany
the proposal. After acceptance of the | owest responsive bid,
and i ssuance of the contract award, a bidder was required to
deliver a paynent and performance bond in the anount of 100
percent of the contract price. There is no dispute that Haycook
has a bondi ng capacity of 18 mllion dollars for a single
project and 35 mllion dollars for aggregate projects and the
bondi ng capacity is not in dispute.

8. The invitation to bid docunents require that bidders be
required to hold a current Certificate of Pre-Qualification
i ssued by the school board at the tinme of bid opening. Haycook
at all material times hereto held a Certificate of Pre-
Qualification and was licensed to performall work called for by
the bid docunents including, anong others, self-performance of
eart hwork, concrete work, masonry, and structural steel.

9. The three bids received were in the anounts as follows:
(1) D. J. Haycook Construction Conpany: a base bid of
$7,599, 000. 00; Alternate One, $189, 000.00; Alternate Two,
$48, 800. 00; Alternate Three, $21,000.00; (2) Mark Construction
Conpany of Longwood, Florida: base bid of $7,657,000. 00,

Alternate One, $221,000.00; Alternate Two, $50, 000.00; Alternate



Three, $20,000.00; (3) dancy and Theys Constructi on Conpany of
Ol ando, Florida: base bid of $7,840,000.00; Alternate One,
$230, 000. 00; Alternate Two, $50,000.00; Alternate Three,

$21, 000. 00.

10. Section 00430 required each bidder to furnish a list
of subcontractors defined as quoted above in the bid form
Section 00430 of the bid formalso pernmitted a bidder to |ist
itself as a subcontractor. The form provides: "A contractor may
not list hinself as performng a type of work unless he is self-
performng and is a Florida licensed contractor for that type of
wor k". Haycook was properly licensed at the tinme of bidding,
and at all relevant tines, to self-performin the four areas of
eart hwork, structural steel, masonry, and concrete at issue in
this case.

11. After the bids were opened and exam ned, M. Dai mwod,
the architect evaluating bids for the school board, requested
t hat Haycook furnish a |ist of past projects where it had self-
performed earthwork, structural steel, nmasonry, and concrete
wor k. Haycook provided a |ist of exanples of prior projects for
which it had self-performed work in those areas on August 11,
2003. The list included five projects for earthwork, four
projects for structural steel, seven projects for masonry, and

seven projects for concrete. Thereafter, on August 12, 2003,

10



the architect requested additional infornmation regarding self-
performance of work in the four areas at issue.

12. Haycook provided the architect with the requested
addi tional information on August 13, 2003, including a list of
each project, the total cost of each project, the conpletion
dates, as well as contact persons with their tel ephone numbers
and including copies of qualifications of the subcontractors
listed on Haycook's subcontractor |ist.

13. On August 25, 2003, the architect requested Haycook
payrol |l records and workers conpensation information for two of
the |isted projects of those Haycook had provided, that for
Gol dsboro El enmentary School and Eustis El enentary School .

14. On August 28, 2003, Haycook sent a letter to the
architect explaining that on the Gol dsboro job the earthwork was
self-perforned by a conbination of supervising and directing the
work with sal aried enpl oyees, with | easing of |abor from an
enpl oynment service, and hiring of |abor by the cubic yard with a
cap on the activity. Haycook al so explained that structural
steel work on the projects was self-perfornmed by a conbination
of supervising and directing the work with sal ari ed enpl oyees,
| easi ng of | abor from an enpl oynent service, hiring of |abor
paid by the foot to erect specific conponents of the job, as
wel | as using sal aried enployees for the performance of specific

activities, and including purchasing of fabricated materials and

11



then hiring crew | abor and equi pnent on an hourly basis to erect
t hem

15. In the August 28, 2003, l|etter Haycook al so expl ai ned,
Wi th respect to the sel f-performed masonry work on both the
Eustis and Gol dsboro jobs, that those areas of work were self-
performed by purchasing fabricated material, supervising and
directing the work with sal aried enpl oyees, hiring | abor by the
unit price (for instance by the block) to lay the block, and
hiring | abor froman enpl oyee | easing service for specific
activities as to those jobs.

16. Haycook al so expl ained in the August 28, 2003, letter
that a conbinati on of the nethods and neans of perform ng
del i neated above and in that letter would be used for the
activities listed on the subcontractor list on the relevant bid
formfor Elementary School "X'. Haycook explained that it had
priced and used its own costs for the activities |isted on the
bid formto arrive at the bid price for Elenentary School "X'.

17. Enclosed with the August 28, 2003, letter from Haycook
were copies of its purchase orders and cost journals for the
Gol dsboro School, concerning earthwork, masonry, and structura
steel activities and its vendor purchase orders and cost
journals for the Eustis Elenentary School's nmasonry work done by
Haycook. The enclosures with the August 28, 2003, letter showed

t hat Haycook had purchased the materials, performed the work

12



with its own enpl oyees, and performed work using additional
outside labor in the areas of structural netals, prefabricated
structures, earthwork, cast-in-place concrete, structural steel
erection, and masonry work. Haycook al so provided its proposals
used on the ol dsboro project which consisted of concrete | abor
and structural steel |abor.

18. The architect interpreted the term"self-performnce"
to nmean | abor with the contractor's own enpl oyees only. Based
upon that restrictive interpretation, he concluded that he had
not found adequate information denonstrati ng Haycook's havi ng
"sel f-performed” these types of work previously. Additionally,
the architect opined that Haycook's intended sel f-perfornance on
El ementary School "X' project at issue, in the four work areas
in dispute, "is in our opinion, a subcontractor fornat."

19. Uncontroverted evi dence adduced at hearing established
t hat Haycook has extensive public school construction
experience. The Petitioner's President, Dennis Haycook, has
built nmore than 35 public schools and Haycook's project manager,
Reed Hadl ey, who is assigned to the Elenmentary School "X'
project, has built over 25 school projects. Dennis Haycook was
also a principal of Mark Arnold Construction Conpany in the
past, which was one of the |argest public school contractors in
Florida. In the past 10 years, with his own conpany, the

Petitioner, Haycook, has built nunmerous school projects

13



i ncl udi ng the Gol dsboro school which was a $7, 000, 000. 00
project. The CGoldsboro, Eustis, and other Haycook-built schools
referenced during the hearing and in the evidence were all
projects that were built within the authorized budget, were
tinmely, and were of quality construction.

20. The Board ultimately rejected Haycook's bid on
El ementary School "X' because of the architect's interpretation
concerning "sel f-performance,” i.e. that all work nust be
performed by enpl oyees on Haycook's payroll. The bid docunents
did not define "self-performance,” nor do the bid docunents
require that |abor used nust be on the contractor's payroll in
order for his performance to constitute "self-performance."

21. Haycook's w tnesses were consistent in their testinony
as to the definition of "self-perfornmance": "self-performnce,"
as customarily used in the construction industry, includes the
contractor's purchasing of materials, perform ng part of the
work with its own | abor force, providing other |abor not on the
contractor's payroll, and directly supervising the work with the
contractor's supervisory personnel. The term "subcontractor” is
defined in the custom and usage of the construction industry,
however, to nean soneone or an entity that provides all |abor,
material, and equi pnent necessary to do the conplete operation,
as well as all supervision. 1[It is nore of a "total turn key

operation."” A subcontractor provides everything necessary to
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finish the work, including supervision, and then nerely answers
to the general contractor in terns of responsibility for the
quality of the job and its tineliness.

22. The school board's wtnesses, expert and ot herw se,
gave interpretations of the concept of self-performance which
were sonewhat conflicting. M. Dai mwod, the architect, opined
that self-performance requires the contractors to use enpl oyees
on its own payroll and nake direct paynent of workers
conpensation for such enpl oyees. H s opinion was that anything
el se would be a subcontractor rel ationship and not self-
performance. He later testified, however, that paying | abor not
actually on Haycook's payroll could still constitute self-
performance. Patricia Drago, of the school board staff,
testified that if a contractor uses 10 enpl oyees on his payrol
and uses 10 non-enpl oyees, this would be self-performance. |If
such a contractor has 10 enpl oyees and uses 11 non-enpl oyees,
she was not sure whether this would constitute self-performance.
Allen Green testified that self-performnce of an area of work
requires the mpjority of that work to be perforned by the
contractor's own enpl oyees, while other work could be perforned
by contract |abor. He later changed his definitionto require a
contractor to have all enployees on the payroll in order to
self-perform In other testinony, however, M. Geen opined

that if a contractor supplenented his |abor with a coupl e of
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addi ti onal masons and paid them by the piece, then he would no

| onger be self-performng. At still another point in his

testi nony he added that it would be dependent upon the stage of
the project as to whether the contractor's use of contract | abor
is self-performng or subcontracting. He felt that if the
contractor adds sone additional masons near the end of a job, as
opposed to the beginning, then he could still be self-

per f or m ng.

23. Gary Parker is the Director of Facilities for the Lake
County School Board. He testified that from his perspective,
sel f-performance required the use of enployees on the
contractor's payroll. This definition, however, was not
consistent with Lake County's course of conduct with the job
t hat Haycook perfornmed. M. Parker acknow edged that there had
been no conplaints by the architect or anyone el se associ ated
with the Eustis school project where Haycook listed itself as
self-performng for masonry work, even though Haycook had
retained a different entity to perform masonry | abor (although
not supply materials or supervision).

24. Scott Stegall, the Director of Capital Qutlay for the
Sem nol e County School Board, testified that self-performance
woul d require a contractor to performall work w thout the use
of outside contractors, including |abor. Yet M. Stegal

acknow edged t hat Haycook listed itself as self-performng
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masonry work on the Gol dsboro school project and used a firmor
entity known as Webber and Tucker to perform sone masonry worKk,
and that the Sem nole County School Board had no dispute with
this approach. M. Stegall's evaluation formfor Haycook had
stated that Haycook did not inproperly substitute any
subcontractors fromthe submtted list in that project. He
| ater changed his definition of self-performnce to acknow edge
that a contractor could bring in laborers individually to
performw thout a "formal contract"; these informal |abor
contracts would not take it out of the self-perfornmance category
according to M. Stegall

25. The evidence concerning the Lake County District's and
Sem nol e County District's experience as to the Eustis school
proj ect and the Gol dsboro school project with Haycook's
per formance, including Haycook's approach to sel f-performance,
was satisfactory in terns of pricing and the quality and
tinmeliness of the work performed. The perceived fear by the
Respondent that Haycook's performance m ght be substandard or
that it mght "bid shop"” anobngst potential subcontractors, after
the bid opening, if Haycook did not list all subcontractors on
the bid response, and self-perforned in the manner Haycook
described in its evidence, has not been shown to have occurred
with regard to any of Haycook's past projects. There has been

no denonstration by preponderant evidence that the use of only
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subcontractors listed or named in the bid response has resulted,
initself, in a lower price or better performance for the public
by a contractor situated as Haycook.

26. The architect testified that one nmethod of defining
"sel f-performance” is to determ ne whether the entity perform ng
wor k was a subcontractor as defined by the bid docunents. |If
the work is not being perfornmed by a subcontractor, then it is
bei ng perforned by the general contractor or self-performance.
As the termis used in the construction industry, a
subcontractor generally furnishes materials, installs the work,

and supervises its own worKk.

27. The bid docunents define subcontractor as foll ows:

"subcontractor neans a person other than a material man or

| aborer who enters into a contract with a contractor for the
performance of any part of such contractor's contract."”

28. Preponderant, credible, and substantial evidence was
presented by Haycook to show t hat Haycook's use of the term
"subcontractor” was an entity that furnishes the materials,
provi des the |abor, and the supervision, and undertakes the
entire responsibility for that type or phase of the work. Wen
a general contractor hires contract |abor only, this excludes
what is occurring fromthe definition of subcontractor, since
the definition of subcontractor prevailing in this proceeding

based upon the bid docunents, takes out of that subcontractor
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definition "a material man or | aborer." The preponderant
credi bl e evidence shows that when Haycook purchases materials
and provides the | abor, whether or not the |abor is on Haycook's

payrol |, which Haycook then directly supervises, this, by

definition, is not a subcontractor situation under the
definition of that concept in the bid docunents thensel ves.

29. The bid docunents provide no definition for self-
performance, but sinply contain the following requirenents: "a
contractor may not |list hinself as performng a type of work
unless he is self-performng and is a Florida |Iicensed
contractor for that type of work." Therefore, if a contractor
neets these two requirenments, he is responsive to this
speci fication concerning when subcontractors should be listed or
need not be listed in the bid response.

30. Haycook neets both of the two requirenents for self-
perform ng. Haycook's definition of self-performng work is
consistent with and does not conflict with the definition of

"subcontractor,” which excludes material men and | aborers.

31. Haycook's expert witness, M. Harold Goodenote, is a
general contractor with 20 years experience, including 8 years
as a project engineer and chief estimator for Foley and
Associ ates Construction Conpany for many public school projects

in the Olando, Ml bourne, and Daytona Beach area.

M. Goodenpte is al so Vice-President of "Col enman-Goodenpte"
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whi ch has been in existence for approxinmately 10 years and has
built projects worth nulti-mllions of dollars for Daytona
Speedway related entities.

32. It was established through M. Goodenote's testinony
that it is customary in the construction industry to self-
performwork by the contractor's purchasing of materials and
using the contractor's own enpl oyees, along with "third party
| abor,"” to conplete work under the direct supervision and
control of the general contractor. The testinony of M. Reed
Hadl ey and M. Haycook |ikew se establishes that it is comon
practice in the construction industry to self-performwork in
t he manner in which Haycook has performed it in the past. For
exanpl e, both the Lake County and Sem nol e County School Boards
al | owned Haycook to list itself as self-perform ng where Haycook
pur chased masonry materials and used contract |abor to instal
the masonry nmaterials and conponents.

33. "Bid shopping"” is a practice whereby a contractor
submits a bid for a project and, after winning the bid, goes to
its subcontractors or even to new subcontractors, not considered
in the bid process, and attenpts to get |lower prices fromthem
versus the prices the contractor had when it submtted its bid.
This allows nore profit to be built into the job for the
contractor or, if the contractor artificially bid |owin order

to get the job, tends to allow the contractor to restore profit
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to the job for itself. The school board's rationale for
requiring pre-bid opening listing of subcontractors is to
prevent bid shopping after the bid is awarded in order to
protect the conpetitive integrity of the bidding process. The
listing of subcontractors is a practice of the Volusia County
School Board and sone ot her school boards in Florida.

34. Ms. Drago, in her testinony, acknow edged that a
substanti al nunber of school boards in Florida do not require a
list of subcontractors to be provided with bid proposals, and
she acknow edged that this does not nean that those school
boards' bid processes lack credibility and conpetitive
integrity. She was unaware of any exanples in the Vol usia
County School Board's experience where a contractor |isted
itself as self-performng and then shopped subcontractors after
the bid opening to obtain a better price.

35. The preponderant evidence of record does not establish
that this has been the case with Haycook or other contractors on
past Vol usia County School Board jobs. This is in accord with
M . Haycook's testinony, who described the detrinental effects
such a practice could have on future rel ationshi ps between a
contractors and subcontractors in terns of having them avail abl e
for later jobs, if a contactor becane known for "beating down"
subcontractors' prices. |If a contractor had a reputation for

engaging in that practice, in the future subcontractors' bids to

21



t hat general contractor would likely be higher, if he could get
their bids, and this mght result in that contractor having
difficulty rendering bid proposals that were | ow enough to have
a chance of being successful.

36. The bid docunents give the school board the right to
determine if each subcontractor listed by the bidders is
qualified to performthe work and if not, to reject that
subcontractor and require a replacenent subcontractor. It is
noteworthy that neither the architect nor the school board
rej ected Haycook as being unqualified to performthe work in any
of the areas in which Haycook, in effect, listed itself as the
subcontractor

37. The bid docunents do not provide that the school board
may reject "sub-subcontractors" engaged by a subcontractor, nor
does the school board exam ne the history and capabilities of
sub- subcontractors that a subcontractor intends to use. Once a
subcontractor is acceptable to the Board, there is no further
review to determ ne what neans, nethods, and procedures the
subcontractor uses to performthe work. The subcontractor can
contract out all of the work to sub-subcontractors who are
actually perform ng the work, and the Board m ght not even be
aware of it. Therefore, its nmethod or rationale of |isting
subcontractors and then investigating the subcontractors is no

guarantee of ensuring quality of work. In fact, the nore areas

22



of work that the general contractor does itself, the nore direct
control over performance the school board woul d have.

38. The school board apparently uses a different approach
in the instance where a general contractor lists itself as a
subcontractor for one or nore types of work, i.e. is self-
performng. The Board' s practice in that situation requires the
general contractor to |ist each contractor who may perform parts
of the work. Therefore, the general contractor nust |ist each
contractor who will performthe work in each area while this
standard is not applied to |listed subcontractors.

39. The bid docunents do not disclose to bidders the
school board's unwitten definition and interpretation of "self-
performance.” They do not reveal that under the Board's
interpretation a contractor mnust self-performonly with
enpl oyees on its payroll; that a pre-qualified contractor
licensed to performwork in a given area nust prove that it has
self-perfornmed such work in the past with its own enpl oyees
only; that general contractors will be treated differently from
subcontractors on the subcontractors list, as to the listing of
contract |abor, and that even though the term "subcontractor” in
t he bid docunents excludes "material nen” and "l aborers," the
school board still considers contract |abor as a subcontractor
or subcontracting, that nust be listed for self-performance

wor K.
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40. Haycook has substantial experience in bidding and
perform ng work on public school projects, as does M. Haycook
hi msel f, with both Haycook and a prior conpany with which he was
associ ated. Haycook had prepared a bid three or four nonths
earlier on a prototype school project simlar to Elenentary
School "X" and had extensive cost information obtained fromits
work on that project and from subcontractors, including those
"bi ddi ng" El enmentary School "X." Haycook maintains a | arge
dat abase of subcontractors and suppliers experienced in
perform ng work and portions of the work necessary for the
El ementary School "X' project, including cost information. It
has a database of over 3,000 nanes useful in obtaining and
provi ding | abor for use on parts and subparts of any self-
performed work. Prior to the bid, Haycook received the plans
and specifications enabling it to determ ne the quantities of
mat eri al s needed and the costs per unit for installing the
materials and perform ng the necessary work.

41. Haycook had received subcontractor bids in each of the
four areas that it |later determined it would sel f-perform
(earthwork, structural steel, concrete, and masonry). Because
Haycook's "takeoffs,"™ historical pricing informati on and recent
bid informati on from anot her Vol usia County prototype schoo
indicated that it could self-performthe work at |ess cost than

usi ng the bids of subcontractors in those four work areas,
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Haycook el ected to self-performthe work and listed itself as
t he subcontractor in those four work areas. This was not a case
where Haycook sinply ran out of tinme to get subcontractors' bids
in those four work areas and therefore sinply listed itself as
performng in the four work areas at issue due to tine
expediency. It was al so not because Haycook intended listing
itself as performng in the four subject work areas so that it
woul d create an opportunity to get |ower bids from unknown
subcontractors after bid opening, in order to enhance its
profitability and support a low bid, in ternms of putting enough
money in the job for itself.

42. As general contractor for the entire project, Haycook
i ntended to provide general supervision of the entire project
i ncl udi ng subcontractors. Wth respect to self-perfornmed work,
Haycook intended to supply materials and conponents and to
directly supervise and control the nmeans, nethods, and
procedures of the self-performed work with contract | abor.

43. Haycook's definition of "self-performance" for
eart hwork invol ved Haycook's renting equi pment, retaining
contract | aborers to clear the site, place the fill (paid by the
hour or by the yard), conpact the fill, and grade the site.
Haycook directly supervises self-perfornmed work and schedul es
and manages it with Haycook's project nanager and on-site

superi nt endent .
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44. The testinony of Reed Hadl ey and Dennis Haycook on
behal f of Haycook established that Haycook had sel f-perfornmed
earthwork on other projects in the sane nmanner as descri bed
above, satisfactorily for the owners. Specific project nanes
and ot her project information show ng earthwork self-performance
by Haycook was provided to the architect as referenced above.

M . Haycook established that Haycook had "sel f-perforned"
earthwork on 50 to 60 percent of its projects in the past.

45. Haycook's definition of self-performance of structural
steel included engaging a |icensed fabricator, as required by
the bid specifications in this instance, hiring experienced
| abor erection crews, purchasing the materials and conponent
parts, and directly supervising and managi ng the work, including
schedul i ng of the I abor crews. Haycook had perfornmed structura
steel on 10 to 15 percent of its past projects. Four exanples
of projects, self-performed in structural steel, were provided
to the architect along with related detail ed information.

46. Haycook's sel f-performance of concrete work included
its purchasing of materials, hiring contract |abor for footings,
paid by the lineal foot, and concrete slabs paid by the square
foot, and directly supervising, coordinating, and scheduling the
concrete work activities with Haycook's own project nanagers and
superintendent. Haycook has self-performed concrete work on

approximately 80 percent of its past projects. The architect
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was provided a project listing of self-perforned concrete work
and detailed information show ng Haycook' s experience in this
area. Concrete work is the area of work nost commonly sel f-
performed by general contractors in the construction market area
in and around Vol usia County.

47. Haycook's sel f-performance of masonry incl udes
Haycook' s purchasing of concrete bl ocks, and reinforcing steel
pl aced within the block, hiring labor on a unit price basis to
install it (as, for instance, paid by the block laid), directly
supervi sing the work, and coordi nating and scheduling t he
masonry work activities with Haycook's project manager and
superi ntendent. Haycook has self-perforned nmasonry on
approximately 70 percent of its past projects. The architect
was provi ded exanpl es of projects listing self-performed nasonry
wor k by Haycook, as well as detailed information depicting
Haycook's experience in this work area.

48. M. CGoodenote, as referenced above, is a |ocal general
contractor with school board project experience and i s Haycook's
expert witness. He established that it is commopn practice in
the construction industry in the Volusia County area for
contractors to self-performwork in the manner that Haycook had
self-perfornmed it in the past and proposes to do on El enentary
School "X." He established with reference to the Board's

definition of "subcontractor,"” which excludes "material nen" and
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"l aborers,” that a contractor's purchase of materials and the
hiring of contract |labor to install the materials does not cone
within the definition of "subcontractor” or "subcontracting."
He established that a subcontractor is the one who provides al
| abor, material, equipnent, and supervision necessary to
conplete a work operation. "It's a total turnkey operation.
They provide everything to finish the work." M. Goodenote's
opi nion establishes that "self-perfornmance"” of the subject work
i ncl udes a general contractor hiring contract |abor to performa
part of the work, because many tines there are multiple vendors
associated with a portion of the work, and the contractor is
still directing and supervising the work and assuning all the
ri sks associated with the work. M. Goodenote hinself has self-
performed as a general contractor and observed other contractors
sel f - perform earthwork, masonry, concrete work, and structura
steel work. He denponstrated that if a general contractor uses
contract | abor to performa portion of the work, it still
remains a "sel f-performance” by the general contractor, and that
the | aborers do not have to be on the contractor's payroll in
order for the work to constitute self-performance, according to
t he general practice and usage in the construction industry.

49. Wien requested by the architect to provide exanpl es of
past projects that it had self-perforned in the four subject

wor k areas, Haycook listed five projects as to earthwork; four
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projects in structural steel; seven projects as to nasonry; and
seven projects as to concrete. |In consideration of his
restrictive view of what self-performance neans (i.e. that self-
performnce can only nmean performance of work by sal aried
enpl oyees on the general contractor's own payroll), the
architect (evaluator) requested payroll records and workers'
conpensation information on two projects only, the Gol dsboro
El ementary School and Eustis El ementary School .

50. The bid docunents do not provide unbridled discretion
in the architect/evaluator, or in the school board, to define
sel f-performance in a manner not provided for or inconsistent

with the bid docunments or to define "subcontractor,” to include
contract labor and thus require the labor to be listed as a
subcontractor on the bid response. There was no notice to any
of the bidders that such a restrictive definition would be

enpl oyed, nor that a contractor listing itself as self-
perform ng, and therefore standing in sane position as other
subcontractors as to the areas of work it would sel f-perform
woul d be treated differently from other subcontractors by, in
effect, having to |list such persons or entities as those
providing contract |abor as "sub-subcontractors.”™ There was no

evi dence that the architect was provided sole discretion to

verify self-performance experience as to the two projects only
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and ignore verification informati on of self-performance as to
the other listed projects provided by Haycook.

51. Although the architect and the Board contended that
Haycook's listing of itself as self-performng in the four work
areas at issue mght allow Haycook to "buy out" subcontractors
or to "bid shop,” there was no evidence offered to substantiate
that this was Haycook's intent or that Haycook or any ot her
identified contractor in Volusia County or the surroundi ng area
had ever attenpted to "buy out"” subcontractors on Vol usia County
school projects. Contrarily, M. Haycook testified that he does
not engage in a practice of "buying out" subcontractors after he
has obtained contracts with a winning bid. He explained, as
referenced above, that subcontractors and the business
rel ationships that he has with themare crucial to the success
of his business. |f Haycook made a practice of engaging in such
i nappropriate operational and pricing conduct when bidding for
projects, or entering into related contracts, then
subcontractors would either elect not give bids to Haycook at
all when Haycook was, in the future, attenpting to fornulate bid
responses, or would not give Haycook their |owest or best price
because of their know edge of such a practice, if Haycook
engaged in it. This would obviously have an adverse effect on
Haycook's ability in the future to be successful in conpetitive

bid procurenments or projects.
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52. Haycook has sel f-perforned in the nmanner intended as
to El enentary School "X' for years, as have his conpetitors.
Al t hough the Board apparently feared that Haycook's listing
itself as self-performng in the areas of work in question gave
it a conpetitive advantage over other bidders, the evidence does
not bear out that fear. The conpeting bidders had the sane
opportunity to |l ook at their past cost know edge and experience,
their know edge of material men and suppliers in the area, their
knowl edge of the |abor market and avail abl e | abor and ot her data
by which they m ght arrive at an independent eval uati on of what
a particular area of the work should cost, as well as the
nmet hods and neans necessary to performit. They had the sane
opportunity to eval uate any such know edge base they have and
el ect to self-performone or nore areas of the work, as did
Haycook. Since they had the sane opportunity to do so, the
evi dence does not show there is any conpetitive advantage gai ned
by Haycook in this situation which was not avail able to other
bi dders as wel |

53. As addressed above, the architect's recomendation to
reject the Haycook bid was based upon his interpretation that
"sel f-performance” required all work to be acconplished by
enpl oyees on Haycook's payroll. Using that restrictive
definition, the architect concluded that Haycook did not

denonstrate, as to the Gol dsboro and Eustis projects only, that
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Haycook had sel f-perfornmed work with its own enployees in the
past and therefore that Haycook would self-performwth its own
enpl oyees on the project at issue. The architect concluded that
Haycook' s subsequent engagenent of contract |abor in |ieu of
using his own payroll enployees "could potentially give D. J.
Haycook Construction Conpany an unfair advantage over the other
bi dders.” Neither the architect's testinony nor the Board's
ot her evi dence expl ai ned, however, how that woul d give the
Petitioner an unfair advantage over other bidders who, as found
above, were free to engage in the sane proposed sel f-perfornance
as Haycook. The evidence did not establish howit would harm
the public's strong interest in getting the best possible price
for a quality construction effort that was conpleted on tine,
Wi thin the authorized budget, and in accordance with all the
contractual terns. The architect's and Board's conclusion in
this regard is based upon incorrect and unreasonabl e
interpretations of what is neant by "subcontractor" and the
concept of "self-performance.” The rationale for finding that
Haycook's putative self-performance woul d gi ve Haycook an unfair
advantage, vis a vis, other bidders or would pronote bid
shoppi ng or buy-out of subcontractors has been shown by the
evi dence to be based upon specul ati on and conjecture.

54. Haycook's bid response has been shown to be responsive

to the specifications as they were stated, published and
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furnished to the bidders, including Haycook, in the bid
docunents at issue. The definition of self-performnce enpl oyed
by the architect and the Board is not supported by the | anguage
of the bid docunents and has been shown by the preponderant,
nost credi bl e evidence of record to be an unreasonabl e
definition and manner of evaluating the bids and particularly
Haycook's bid. Haycook has been shown to be responsive to the
specifications and the rel evant portions of the bidding
docunents and to have the |owest bid by a significant anount,
sone $241,000.00 dollars as to the base bids of Haycook versus
that of C ancy and Theys.

CONCLUSI ONS OF LAW

55. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569, 120.57(1), Fla. Stat. (2003).

56. Section 120.57(3)(f), Florida Statutes, provides
pertinently as foll ows:

Unl ess otherw se provided by statute,
t he burden of proof shall rest with the
party protesting the proposed agency action.
In a conpetitive-procurenent protest, other
than a rejection of all bids, proposals, or
replies, the admnistrative |aw judge shal
conduct a de novo proceeding to determne
whet her the agency proposed action is
contrary to the agency's governi ng statutes,
the agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceeding shall be
whet her the proposed agency action was
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clearly erroneous, contrary to conpetition
arbitrary, or capricious.

Thus the Petitioner protestant nust sustain its burden of proof

by preponderant evidence. Departnent of Transportation v.

J.WC. Conpany, Inc., 396 So. 2d 778, 787 (Fla. 1st DCA 1981);

State Contracting and Engi neering Corp. v. Departnment of

Transportation, 709 So. 2d 607, 609, (Fla. 1998).

57. The Petitioner nmust thus denonstrate that the agency's
proposed action is contrary to governing statutes, the agency's
rules or polices, or the bid or proposal specifications. Put
anot her way, it must be determ ned whether the agency was in
error in applying a governing principle, as for instance, its
interpretation or application of bid specifications. |n naking
a determ nation on the above issue objective facts, historical
or present reality nust be found. Cbjective facts are those
whi ch woul d depict, for exanple, how a bidder has operated in
the past with regard to past projects and how it proposes to
operate and performwith regard to the specifications its bid
and the construction at issue. The determ nation of such
obj ective facts, which lead to a determ nation of whether the
bi dder has conplied with the rel evant specifications, and, if
not, whether its deviation is material or non-material, involves
a wei ghing of probative testinony and ot her evidence which is

conflicting to some degree and maybe hotly contested. This
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factual determ nation is the province of the Admi nistrative Law
Judge; to weigh and nake determ nati ons concerning the candor,
credibility, and creditability of the testinony and docunentary
evi dence, the relative conpetency of the witnesses, in terns of
their experience with the subject matter at issue, their
rel ative opportunity to observe as to contested factual matters,
the internal |ogical consistency of their testinony and its
relative | evel of consistency with that of other witnesses as to
contested factual matters. Judgnents nust thus be nmade as to
credibility and the relative weight to be ascribed to the
testimony and evidence offered by each party as to the contested
factual matters. Such objective facts are thus susceptible to
proof by ordinary and conventional nethods.

Because a bid protest is fundanentally a de

novo proceeding, it is concluded that the

agency is entitled to no deference in

connection with the resolution of disputes

i nvol vi ng objective facts. It is

exclusively the judge's job, as the trier of

fact, to ascertain fromthe conpetent

substantial evidence in the record what

actual ly happened in the past or what

reality presently exits, as if no decision

previously had been nmade.

See R N. Expertise Inc., v. Mam -Dade County School Board and

Preventive Medical Testing Center, Inc., d/b/a d obal MO

| ntervenor, 2002 W. 185217 (Florida D vision of Adm nistrative

Heari ngs Case No. 01-2663BI D, 2002).
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58. The purpose of conpetitive bidding is to secure the
| owest responsible offer. Mnor irregularities in bids, vis a
vis, specifications can be waived, effectuating that purpose.

See Air Support Services International Inc., v. Metropolitan

Dade County, 614 So. 2d 583, 584 (Fla. 3rd DCA 1993); Tropabest

Foods, Inc., v. State of Florida, Departnent of General

Services, 493 So. 2d 50, 52 (Fla. 1st DCA 1986). Although a bid
containing a material variance fromthe specifications is not

acceptable, Gatstein v. Gty of Mam, 399 So. 2d 1005 (Fl a.

3rd DCA 1981), rev. denied, 407 So. 2d 1102 (Fla. 1981), not
every deviation fromthe invitation is materi al.

59. The court in Robinson Electrical, Inc., v. Dade

County, infra., stated:

I n determ ning whether a specific non-
conpliance constitutes a substantial and
hence a non-waivable irregularity, the
courts' have applied two criteria-first,
whet her the effect of a waiver would be to
deprive the nmunicipality of its assurance
that the contract will be entered into,
performed and guaranteed according to its
specified requirenments, and second, whether
it is of such a nature that its waiver would
adversely affect conpetitive bidding by

pl acing a bidder in a position of advantage
over other bidders or by otherw se
underm ni ng the necessary comon standard of
conpetition.

In application of the general principles
above di scussed, sonmetinmes it is said that a
bid may be rejected or disregarded if there
is a material variance between the bid and

t he advertisenent. A mnor variance,
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however, will not invalidate the bid. 1In
this context a variance is material if it
gi ves the bidder a substantial advantage
over the other bidders, and thereby
restricts or stifles conpetition.

See Robi nson El ectrical Conpany v. Dade County, 417 So. 2d 1032

(Fla. 3rd DCA 1982).

60. In the case at hand the Respondent Board, in essence,
contends that the Petitioner's bid was not responsive to the
specification. Although the specification at issue permts the
bi dder, Haycook, to list itself as self-performng in |lieu of
listing subcontractors for the areas of work in question, which
Haycook di d, the Respondent contends that Haycook did not
establish to the satisfaction of the architect/evaluator and the
Board that it had self-perfornmed on past projects or would do so
on this one, Elenentary School "X. " Therefore, the Board
believes that the Petitioner will actually use subcontractors
whose bids will be obtained after bid opening, supportive of its
| ower bid price and thereby to obtain a conpetitive advant age
over other bidders; contending, in essence, that its claimng of
sel f-performance is a subterfuge.

61. The architect/evaluator interpreted the self-
per formance concept to nean that the bidder should do so only
wth its own resources, neaning enployees on its own payroll,
| argely using as a neasure whet her Haycook had paid workers

conpensati on coverage for those enpl oyees. The eval uator
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focused on only two past projects, the Goldsboro School job and
the Eustis Elementary School job out of all the information
purportedly probative of past self-performance furnished hi m by
Haycook in the information gathering-bid eval uati ons process, in
deci di ng that Haycook did not have a record of self-perfornmance.
Not abl y, however, the Board's w tness concerning the Eustis
School project, Gary Parker, who is enployed by the Lake County
School District, was not enployed by the Lake County District
during that project and had no role in its devel opnent or
oversight. He testified that he had seen an entry in the

m nutes of a neeting concerning that project in which the
architect had referenced Haycook's "masonry subcontractor.” His
overall testinony on direct and cross-exam nati on shows,

however, that he had no direct personal know edge of that
masonry work arrangenent, the context in which the note was nmade
by the architect (who did not testify), and Parker could not
state definitively whether a masonry subcontractor rel ationship
exi sted with Haycook on that project or not.

62. In any event, the preponderant wei ght of the credible,
nmost | ogical testinony and evidence shows, as found above, that
sel f - performance can include the use of contract |abor, as was
done in part on those jobs. Moreover, there is no clear reason
or rationale for the architect/evaluator to essentially only

consider two of the Petitioner's past projects in arriving at
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his conclusion that the Petitioner had not self-perforned in the
past; extrapolating fromthat determ nation the decision that
Haycook woul d not really self-performas to the subject project
and that therefore his bid in this regard was not responsive,
responsi ble, or bona fide, and instead was a subterfuge for

post -t abul ati on "bi d shopping."

63. The architect/evaluator's decision (and therefore the
Board's) was based on his view that self-perfornmance can only be
done with the contractor's own enpl oyees, salaried on its own
payroll, and for whomthe contractor is paying workers
conpensati on coverage costs. That narrow interpretation i s not
based upon or supported by statute, rule, or any persuasive
deci sional |aw of which the undersigned has been nade aware.
Moreover, it represents a departure fromthe bid specification,
whi ch does not contain it and does not even define self-
performance. Thus that interpretation of the term as carried
out herein in determning that Haycook, in the Board' s view, is
unresponsi ve and not a responsible bidder, in effect, given the
preponderant evi dence culmnating in the above germane Fi ndi ngs
of Fact, does not accord with facts, logic, and reason and is

therefore arbitrary. See Agrico Chem cal Conpany v. Departnent

of Environnental Regulation, 356 So. 2d 759, 763 (Fla. 1st DCA

1978) .
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64. This is especially so given the preponderant evidence,
supportive of the above related Findings of Fact, which shows
that, even if Haycook had not self-performed on past projects,
it is thoroughly capable froman operational, staff,
experiential, and financial standpoint to do so on the present
project. There is no preponderant, persuasive evidence to show
t hat Haycook intends to do otherwi se. The testinony as to the
Board's fear that anti-conpetitive activity such as bid shoppi ng
or "buyout" of subcontractors will occur does not rise above
specul ation and conj ecture.

65. Moreover, the Board has a policy and practice, and is
aut hori zed by the terns of the bid docunents, to investigate
subcontractors listed by bidders to determne if they are
reputable and will likely do quality work. The Board can
requi re substitution of a subcontractor it believes is not
reliable. Once the inquiry is over, the Board does not | ook
further at how the subcontractor perforns, leaving that to the
supervi sion of the general contractor. The subcontractor is
free to "sub-subcontract”™ out parts of its work, as is commonly
done, without objection or inquiry under the Board's practice.
The general contractor, however, when listing itself, in effect,
as a subcontractor on its bid, because, as here, it is self-
perform ng, would be precluded from "sub-subbi ng" out part of

the work to a sub-subcontractor. This is because of the Board's
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interpretation of the concept of self-performance to nmean that
it can only be done by sal aried enpl oyees actually on the
general contractor's payroll. The Board does not require that
stricture of others who are in the posture of subcontractors and
are not the general contractor. Thus, in effect, the Board
would require the listing as a subcontractor of each entity
provi ding any portion of the work to the general contractor who
is not such a salaried enpl oyee of the general contractor, while
not applying this standard to |isted subcontractors. This
unequal application of the Board' s interpretation of self-
performance is, initself, also not supported by the terns of

t he specification nor the above found facts. It is illogical
under the circunstances and therefore arbitrary.

66. The preponderant, credible testinony and evi dence
shows that self-performance by a contractor nmay be acconpli shed
by the purchase of materials and enpl oyi ng, directing, and
supervising | abor in performng the work. Self-perfornmance does
not mean that a bidder or contractor must only performwth
persons or enpl oyees on its own payroll, so long as the bidder
controls the neans of performance, as well as the results. This
is the manner of self-performance proposed by Haycook. It would
still supervise and direct even contract |abor (not enpl oying

supervi sion by some intervening subcontractor).
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67. Enpl oyees can be such without actually being on the
contractor's salaried payroll. Wbster's Dictionary defines
"enpl oyee" as a person who works for another in exchange for
financi al conpensation. Thus conpensation can be acconpli shed
by paying by the hour, by the lineal foot, the square foot, or
by the piece. Black's Law Dictionary defines enpl oyee as:

A person in the service of another under any
contract for hire, express or inplied, oral
or witten, where the enployer has the power
or right to control or direct the enployee
in the material details of how the work is
to be perforned.

General ly, when a person for whom services
are perforned has the right to control and
di rect individual who perforns services not
only as to result to be acconplished by work
but also as to details and neans by which
result is acconplished, individual subject
to direction is an 'enpl oyee.'

68. In sumary, the Petitioner was shown by the
pr eponder ant evi dence and above found facts to have conplied
with the bid specifications which allowit to propose self-
performance of the work areas in question. The facts found show
that it intends to and will self-performin a manner responsive
to the bid specification and that its operational capability,

experience, and past record of performng simlar projects with

quality work, within budget and on tinme, will conformto the
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Board's and public's interest in having such performance at the
| owest possible price. It has thus established its bid to be
responsi ve.

69. Even assumi ng, arguendo, that Haycook was |ess than
fully responsive to the specification, in terns of how it
proposed to self-perform the preponderant, direct, and
circunstantial evidence and the above facts do not show any
deviation to be material. The courts do not favor the
di squalification of a | ow bidder for non-responsiveness where a
bid irregularity does not inpart an unfair conpetitive advantage

to the low bidder. 1In the case of Intercontinental Properties

v. DHRS, 606 So. 2d 380 (Fla. 3rd DCA 1992) the court, in
reversing a hearing officer's finding of unresponsiveness on the
part of a bidder, discussed at |ength the well-known case of

Li berty County v. Baxter's Asphalt and Concrete Inc., 421 So. 2d

505 (Fla. 1982) concerning principles applicable to conpetitive

bi dding. The Intercontinental court enunciated the principle

fromthe Baxter's opinion that:

A mnor irregularity is a variation fromthe
bid invitation or proposal terns and

condi tions which does not affect the price
of the bid, or give the bidder an advantage
or benefit not enjoyed by other bidders, or
does not adversely inpact the interest of

t he departnent.

There is a very strong public interest in
favor of saving tax dollars in awarding
public contracts. There is no public
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interest, nmuch |l ess a substantial public
interest, in disqualifying | ow bidders for
technical deficiencies in form where the
| ow bi dder did not derive any unfair
conpetitive advantage by reason of the
techni cal om ssion.

In either event, there is a strong public
policy in favor of awarding contracts to the
| ow bi dder, and an equal strong public
pol i cy agai nst disqualifying the | ow bidder
for technical deficiencies which do not
confer an econom c advantage on one bi dder
over another. 1d. at 387. (Enphasis
suppl i ed).

See also ESP Security and Satellite Engineering, Inc., V.

University of Florida, Physical Plant D vision,

Archi tecture/ Engi neering Departnent, (Case No. 94-2035BI D

Division of Adm nistrative Hearings, April 12, 1995).

70. In the case at hand the Petitioner was the | ow bidder
by the substantial anmount of approxi mately $241, 000. 00 on the
base bid. Its preponderant evidence shows it has in the past
and will on this school project intend to and performin a way
that will result in quality work, acconplished on tine and
wi t hin budget. Such has been its record in the projects in the
past, evidence of which is in the record of this proceeding.
The Board will be able to enforce the price and ternms of the
Petitioner's bid through the terns of the resulting contract.
Therefore there is no irregularity in responsiveness which woul d
adversely inpact the interest of the Board and the taxpayers.

The Petitioner did not derive any unfair conpetitive advantage
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over the other two original and hi gher bidders, because, under
the specifications they were all free to consider their
experience on simlar projects, any data base of costs,
suppliers, and | abor identity information and to al so propose
self-performance in the subject work areas or in others, if they
so chose.

71. Accordingly, in consideration of the preponderant,
credi bl e evidence underlying the above-found facts, and in view
of the above discussion and conclusions, it is determ ned that
Haycook's bid is responsive, responsible, and the | owest bid.

It has been denonstrated that the Respondent's bid eval uation
and intended award is factually and legally flawed. Therefore,
under the circunstances found and concl uded above, the failure
to award the subject contract to Haycook would be arbitrary,
contrary to conpetition, and clearly erroneous. § 120.57(3)(f),
Fla. Stat. (2003).

72. Finally, the Petitioner asserts that if an agency
action determ nes the substantial interest of a party based upon
an un-adopted rule, then the agency action shall not be presuned
valid or invalid, but the agency nust prove that the un-adopted
rule neets the standards enunciated in Section 120.57(1)(e),
Florida Statutes. The Petitioner asserts that the definition of
"sel f-performance” is not contained in the bid docunents or any

witten rules of the school board. The Petitioner asserts that
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Ms. Drago testified that the interpretation at issue is based on
the Board's practice, which is not in witing. It asserts then
that this interpretation by the Board's staff architect and the
Board itself is an un-adopted rule which the Board nust "prove-
up" in the manner envisioned in the above statute. The evi dence
in this case however, does not clearly denonstrate that the
interpretation of the specification as to "self-performance,"”
clearly neets the definition of a rule enbodied in Section
120.52, Florida Statutes, (2003). Moreover, to the extent that
the challenge to the interpretation of the specification as an
unpronul gated rule m ght be deemed to be an attack on the
specifications in the bid docunents, clearly the 72 hour period,
during which an attack on the specifications in an invitation to
bid or request for proposals can be nounted, |ong since el apsed
before the bids or offers were submtted and thus is not tinely.
8120.57(3)(b), Fla. Stat.

RECOVIVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pl eadi ngs and argunents of
the parties, it is, therefore,

RECOVMENDED that a final order be entered by the School
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Board of Vol usia County awardi ng the contract for Elenmentary

School "X' to the Petitioner, D. J. Haycook Construction

Conpany, I nc.
DONE AND ENTERED this 8th day of March, 2004, in

Tal | ahassee, Leon County, Florida.

0 7 S~

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with Cerk of the
Di vision of Adm nistrative Hearings
this 8th day of Mrch, 2004.

COPI ES FURNI SHED,

S. LaRue WIlianms, Esquire

Ki nsey, Vincent, Pyle, L.C

150 South Pal netto Avenue, Box A
Dayt ona Beach, Florida 32114

Theodore R Doran, Esquire

M chael G Dyer, Esquire

Doran, Wl fe, Rost & Ansay

444 Seabr eeze Boul evard, Suite 800
Post O fice Drawer 15110

Dayt ona Beach, Florida 32115
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WIlliamE. Hall

Super i nt endent

Vol usi a County School Board
Post Ofice Box 2118

Del and, Florida 32721-2118

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
10 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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